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i 
 

DISCLOSURE STATEMENT 

As a nonprofit corporation, Appellant, Colorado Union of Taxpayers, 

Inc. (CUT) has no owners. So there are no corporations that meet the 

standards of Fed. R. App. P. 26.1(a). A supplemental statement will be filed 

promptly if this information changes. 
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JURISDICTIONAL STATEMENT 

The district court had jurisdiction over this matter under 28 U.S.C. 

§§ 1331 and 1343(a) (2018). Plaintiff–Appellant, Colorado Union of 

Taxpayers, Inc. (CUT), claims that Colorado’s laws regulating advocacy on 

ballot issues violate the First and Fourteenth Amendments. These claims 

are asserted under 42 U.S.C. § 1983 (2018), thus establishing federal-

question jurisdiction under § 1331. And the action seeks redress for the 

deprivation of constitutionally protected rights and appropriate relief to 

protect those rights, establishing jurisdiction under § 1343(a). 

This Court has jurisdiction over the appeal under 28 U.S.C. § 1291 

(2018). The district court entered judgment on March 18, 2022. App. Vol. 1 

at 189–90. A timely notice of appeal followed on April 15, 2022. Id. at 191. 

ISSUES PRESENTED FOR REVIEW 

1. Colorado regulates any group that raises or spends $200 or 

more advocating for or against a ballot issue. In two straight elections, 

CUT spent far more than $200 on radio advertisements that explicitly 

argued for the passage of particular ballot issues. Yet it never registered 

with the government. Was CUT’s open refusal to comply with the law 

sufficient to raise the possibility of enforcement action and give CUT 

standing to challenge the regulatory regime? 

2. Colorado’s ballot-issue-advocacy regime requires groups that 

spend $5000 or less to register with the state and jump through other 

regulatory hoops. But these groups do not have to provide the state with 
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any information about their contributions or expenditures. The 

registration therefore becomes merely a list of which groups support or 

oppose certain ballot issues. Given that (a) citizens generally have a right 

to anonymously advocate for or against ballot issues and (b) even the 

highest-spending groups in this cohort have historically accounted for 

only a fraction of a percent of the total spending on any particular ballot 

issue, does the state have a legitimate interest in compiling and 

publicizing these organizations’ information? 

3. Above $5000, Colorado’s regulatory burden increases. Groups 

that spend more than that amount have to keep track of and report all 

their expenditures and donors. A threshold that was ten times higher 

would still collect almost all the information that Colorado gets with the 

$5000 threshold. Yet, each year, the lower threshold catches dozens more 

groups in the state’s regulatory net. Are the substantial and serious 

burdens that Colorado imposes on these smaller organizations justified 

by the minimal additional information the state gets with the $5000 

threshold? 

4. Colorado starts regulating speech about ballot issues as soon 

as someone starts circulating a petition to get a certain initiative on the 

ballot. Yet, only a handful of such initiatives (just 7% in a recent year) ever 

make it to the voters. Does the First Amendment allow citizens who are 

neither circulating petitions themselves nor funding that effort to express 

their opinions on these proposals without being under the government’s 
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thumb? 

5. One of Colorado’s tests for whether a group’s speech about 

ballot issues is subject to government regulation is whether the group has 

“a major purpose” of advocating for or against such issues. This Court’s 

caselaw says that a test recognizing only one major purpose for an 

organization is an irreducible constitutional minimum. But Colorado’s 

regulatory regime explicitly reaches organizations with multiple so-called 

“major” purposes, only one of which is ballot-issue advocacy. Should the 

Court strike down Colorado’s unconstitutional test? 

STATEMENT OF THE CASE 

1. HOW IT STARTED. 

In 2019, the Colorado legislature asked the state’s voters for 

permission to keep and spend several hundred million dollars that the 

state’s constitution ordinarily would have required be refunded to 

taxpayers. See generally Colo. Const. art. X, § 20(7) (setting limits on 

government revenue and requiring refunds for any excess). This ballot 

issue appeared on the November 2019 statewide ballot as Proposition CC. 

See App. Vol. 2 at 100. CUT, a small, nonprofit taxpayer-advocacy group, 

opposed Proposition CC and decided to run some radio advertisements 

against it. See id. at 95. 

CUT has been active in Colorado politics for more than forty years. 

App. Vol. 1 at 167–68; App. Vol. 2 at 34. It is best known for its bill ratings 

and related legislator report card. Since 1977, CUT has spent each state 
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legislative session reviewing the fiscal impact and desirability of proposed 

legislation and issuing a “support” or “oppose” rating for each bill so 

reviewed, based on whether the bill aligns with the organization’s fiscally 

conservative philosophy. CUT also scores each Colorado legislator based 

on how his or her votes align with CUT’s position on the bills. E.g., App. 

Vol. 1 at 167–68; App. Vol. 2 at 34, 42–44. These scores and bill ratings are 

published in a newsletter and, in more recent years, posted on the 

organization’s website. App. Vol. 1 at 168. 

Since 1989, CUT has also encouraged legislators and candidates for 

public office to sign the organization’s ten-point pledge about fiscal 

discipline and the proper role of government. The organization publicizes 

which legislators and candidates have chosen to sign the pledge. App. Vol. 

1 at 168; App. Vol. 2 at 34. 

CUT also takes positions on ballot issues when consistent with its 

mission. App. Vol. 1 at 168. Given Proposition CC’s price tag, CUT decided 

it should speak out. 

CUT’s president, Marty Neilson, contacted a local radio station and 

arranged for a few advertisements against Proposition CC, at a cost of 

$5001. See App. Vol. 2 at 95, 98. However, within hours of the ads being 

prepared, Ms. Neilson was contacted by a reporter asking why CUT was 

running political advertisements without being registered as an “issue 

Appellate Case: 22-1122     Document: 010110705874     Date Filed: 07/05/2022     Page: 12 



5 
 

committee.”1 Id. at 96. 

CUT was spending enough on the radio advertisements to be 

required to disclose its donors. See Colo. Rev. Stat. § 1-45-108(1)(a) (2021). 

But CUT is a small organization, with limited financial resources. See App. 

Vol. 2 at 80–83. The specter of campaign-finance enforcement action and 

its associated penalties spooked Ms. Neilson. Id. at 35–36, 96. 

So rather than run the advertisements, CUT made an in-kind 

contribution of them to No on CC, another group that had already 

registered as an organization engaging in ballot-issue advocacy.2 Id. at 36, 

48. 

2. COLORADO’S RULES FOR BALLOT-ISSUE ADVOCACY. 

Colorado regulates organizations that qualify as “issue committees” 

under the state’s law. An issue committee is any organization that spends 

more than $200 on ballot-issue advocacy or has “a major purpose” of 

supporting or opposing any ballot issue. Colo. Const. art. XXVIII, 

 
1 Colorado law requires most groups that want to advocate for or against a 
ballot issue—the law calls these groups “issue committees”—to register 
with the Secretary of State and follow certain rules. See pages 5–7, infra, 
for more details on this requirement. 

2 This probably did not fix the issue. Contributions to other groups count 
the same as direct expenditures for purposes of issue-committee 
qualification. Colo. Const. art. XXVIII, § 2(10)(a)(II). But Ms. Neilson is a 
layperson and, at least at the time, she thought that giving the ads to No 
on CC avoided legal jeopardy. See App. Vol. 2 at 36. 
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§ 2(10)(a); accord Colo. Rev. Stat. § 1-45-103(12)(a) (2021).3 In other 

words, as soon as an organization spends more than a very minimal 

amount arguing for or against a ballot issue ($200), it is subject to the 

state’s campaign regulations. 

The legislature has divided issue committees into two types: those 

that spend or accept aggregate donations of more than $5000 (i.e., 

ordinary issue committees) and those that spend or accept aggregate 

donations of $5000 or less (which the statute calls “small-scale issue 

committees”). Colo. Rev. Stat. § 1-45-108 (2021). Ordinary issue 

committees must register with the Secretary of State, obtain a separate 

bank account in the committee’s name, and report to the state “their 

contributions received, including the name and address of each person 

who has contributed twenty dollars or more; expenditures made, and 

obligations entered into by the committee.” Id. § 1-45-108(1)(a)(I). For 

persons who contribute more than $100, the committee must also disclose 

that person’s “occupation and employer.” Colo. Const. art. XXVIII, § 7; 

Colo. Rev. Stat. § 1-45-108(1)(a)(II). Small-scale committees, on the other 

hand, must register with the Secretary and obtain a separate bank account 

 
3 This definition is up for debate. The Secretary’s regulations say that only 
organizations that meet both criteria qualify as issue committees. Colo. 
Code Regs. § 1505-6, Rule 1.9 (2020). Nonetheless, as a matter of Tenth 
Circuit caselaw, the constitutional definition prevails. Coal. for Secular Gov’t 
v. Williams, 815 F.3d 1267, 1269 n.2 (10th Cir. 2016). 
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in the committee’s name, but they need not report donations and 

expenditures unless and until they cross the $5000 threshold. Colo. Rev. 

Stat. §§ 1-45-108(1.5), (3.3) (2021). 

These rules apply even before a potential issue qualifies for the 

ballot—and not just to groups that are circulating petitions or otherwise 

seeking to qualify an issue for the ballot themselves. Third-party groups 

that spend $200 or more talking about potential ballot issues are subject 

to regulation from the moment petitions start circulating on a citizen 

initiative, whether or not the initiative ever qualifies for the ballot. See 

Colo. Rev. Stat. § 1-45-108(7)(a) (2021). 

Penalties for a violation of these rules add up fast. The state’s 

constitution sets a $50/day penalty for failure to register as an issue 

committee. Colo. Const. art. XXVIII, § 10(1). 

3. CUT’S LAWSUIT AND THE DISTRICT COURT’S DECISION. 

In 2020, CUT, in its annual newsletter, declared its opposition to 

three ballot issues that had qualified for that year’s ballot. It also declared 

its support for two other measures that, at the time, had not qualified for 

the ballot but were gathering signatures. See App. Vol. 2 at 112. 

The two potential ballot issues for which CUT had declared its 

support eventually qualified as Propositions 116 and 117. CUT was 

enthusiastic enough about these issues that it wanted to once again run 

radio advertisements. See id. at 49. But the group’s 2019 experience gave 

them pause. CUT strongly wanted to run the advertisements in its own 
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name rather than merely donating to some other issue committee. See id. 

at 36, 48. Yet, running those advertisements would subject it to issue-

committee regulation. 

As the election approached, CUT was determined not to get caught 

again in the same uneasy position regarding issue-committee compliance. 

So it sued. In its complaint, CUT challenged four parts of Colorado’s issue-

committee regime: (1) the “a major purpose” standard that the state used 

to determine who qualified as an issue committee, (2) the regulation of 

“small-scale issue committees,” (3) the $5000 trigger for expanded 

disclosure obligations, and (4) regulation of speech about citizen 

initiatives that may never appear on any ballot. CUT also argued that, 

regardless of the resolution of its other challenges, Colorado’s issue-

committee regime was unconstitutional as applied to CUT itself. App. Vol. 

1 at 32–36; see also id. at 19–23 (first complaint, later amended). 

CUT sought a preliminary injunction almost immediately, id. at 4, 

which would have allowed it to run ads without having to satisfy the 

state’s issue-committee requirements. But the district court denied relief. 

Id. at 6. This left CUT with a difficult choice: either muzzle itself for the 

upcoming election or speak out and risk enforcement action. After 

weighing its options, CUT decided to accept the risk: it spent nearly $3500 

on advertisements supporting Propositions 116 and 117. Id. at 170; App. 

Vol. 2 at 82. 

After the close of discovery, the parties cross-moved for summary 
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judgment. App. Vol. 1 at 9. The district court, however, determined that 

CUT lacked standing to pursue any of its claims. Id. at 182–87. So it 

dismissed the case without addressing any substantive issues. Id. at 187. 

CUT appealed a few weeks later. Id. at 191. 

4. RECENT CHANGES TO THE LAW. 

After CUT filed its appeal, the legislature changed the issue-

committee rules by redefining the phrase “major purpose.” This change 

dealt with one of the arguments that CUT had made about the state’s “a 

major purpose” test: that the state failed to provide due process because 

its definition of “major purpose” lacked any objective criteria. See Colo. 

Rev. Stat. § 1-45-103(12)(b) (2021). 

The new definition is objectively determinable: essentially, the state 

now applies a 30%-of-expenditures rule based on a three-year running 

average. Act of June 7, 2022, ch. 400, sec. 1, § 1-45-103(12)(b), 2022 Colo. 

Sess. Laws 2851, 2851–52.4 This change is now in effect. Id., sec. 5, 2022 

Colo. Sess. Laws at 2853. 

SUMMARY OF THE ARGUMENT 

CUT’s decision to spend money on ballot-issue advocacy without 

registering as an issue committee put it at risk of enforcement action from 

the Secretary of State’s office. This threat of enforcement gave CUT 
 

4 Although the legislature made other changes to the issue-committee 
regime during this year’s session, this is that only one that affects any of 
CUT’s claims. 
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standing to challenge the issue-committee regime. Although CUT itself 

had not experienced enforcement action in the past, its activities were 

prohibited by the letter of the law and substantially similar to actions that 

had triggered enforcement action in the past. Both the Supreme Court and 

this Court have consistently found standing in comparable situations. The 

Court should therefore reverse the district court’s finding that CUT lacked 

standing. 

The Court should also hold that the aspects of Colorado’s issue-

committee regime that CUT is challenging are unconstitutional. Advocacy 

for or against ballot issues is core political speech, and receives great 

protection under the First Amendment. The Constitution therefore 

requires that any rule regulating such advocacy be (a) substantially related 

to an important government interest and (b) narrowly tailored to that 

interest. All the rules CUT has challenged here, however, fail one or both 

of these requirements: 

• The rules on “small-scale” issue committees (those spending $200–

$5000) burden core First Amendment rights without providing the 

state anything of legitimate value. 

• The reporting obligations and other regulatory burdens that kick in 

once a committee spends more than $5000 are servicing only a weak 

state interest and are not narrowly tailored. If the state had a burden 

ten times higher, it would still collect virtually the same information 

despite exempting dozens of groups from its heavy regulatory 
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burdens. 

• Colorado’s decision to start regulating ballot-issue advocacy at the 

moment someone starts circulating a petition for a proposed 

initiative is not narrowly tailored as applied to groups that are not 

circulating petitions themselves or otherwise funding the effort. The 

“informational interest” that supports the regulation of such third-

party groups only applies to initiatives that make the ballot. Because 

only a handful of initiatives ever make it to any election, it does not 

reflect narrow tailoring to start regulating speech about initiatives at 

the moment they start gathering signatures. 

• Finally, the Constitution requires that ballot-issue advocacy be the 

main, overriding purpose of an organization before the state can 

regulate it. Anything less means “regulating a relatively large 

amount of constitutionally protected speech unrelated to elections 

merely to regulate a relatively small amount of election-related 

speech.” N.C. Right to Life, Inc. v. Leake, 525 F.3d 274, 289 (4th Cir. 

2008). Colorado’s attempt to bring into its regulatory ambit 

organizations for whom ballot-issue advocacy is not the major 

purpose is not narrowly tailored. 

Therefore, this Court should vacate the district court’s judgment and 

send the case back with instructions to grant CUT the relief requested in 

its complaint. 
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ARGUMENT 

1. CUT’S LEGITIMATE FEAR OF ENFORCEMENT ACTION GAVE IT 

STANDING TO PURSUE THIS CASE. 

The district court was wrong that CUT lacked standing. Standing is 

an issue of subject-matter jurisdiction. When a party lacks standing, the 

suit is not a “case” or “controversy” under Article III of the U.S. 

Constitution and, therefore, federal courts lack jurisdiction to hear the 

matter. FEC v. Ted Cruz for Senate, 212 L. Ed. 2d 654, 663 (U.S. 2022). 

“Whether a plaintiff has standing is a legal question,” reviewed de novo. 

Lippoldt v. Cole, 468 F.3d 1204, 1216 (10th Cir. 2006) (citation omitted). 

“To establish Article III standing, a plaintiff must show (1) an injury 

in fact, (2) a sufficient causal connection between the injury and the 

conduct complained of, and (3) a likelihood that the injury will be 

redressed by a favorable decision.” Susan B. Anthony List v. Driehaus (SBA 

List), 573 U.S. 149, 157–58 (2014). 

Assuming that CUT has in fact sustained an injury from Colorado’s 

issue-committee regime, that injury is plainly caused by laws for which 

Appellee–Defendants, the Secretary of State and her Director of Elections, 

hold enforcement authority, see Colo. Rev. Stat. §§ 1-45-111.5(1)–(1.5) 

(2021); id. § 1-45-111.7(3), (5); App. Vol. 1 at 40–41. And the injury can be 

redressed by prospective injunctive relief. Accord 303 Creative LLC v. Elenis, 

6 F.4th 1160, 1175 (10th Cir. 2021), cert granted 142 S. Ct. 1106 (2022). 

Thus, the question here is whether CUT has the necessary “injury in fact.” 

Appellate Case: 22-1122     Document: 010110705874     Date Filed: 07/05/2022     Page: 20 



13 
 

“When . . . a party launches a pre-enforcement challenge to a statute 

. . . and claims that the statute . . . abridges First Amendment rights”—

which is what CUT did here—“two potential injuries must be considered.” 

N.H. Right to Life PAC v. Gardner, 99 F.3d 8, 13 (1st Cir. 1996). 

First, there is the injury which attends the threat of enforcement. 
. . . [A] credible threat of present or future prosecution itself 
works an injury that is sufficient to confer standing, even if there 
is no history of past enforcement. 

The second type of injury is peculiar to the First Amendment 
context. In such cases, an actual injury can exist when the plain-
tiff is chilled from exercising her right to free expression or for-
goes expression in order to avoid enforcement consequences. 

Id. (citations omitted); accord Rio Grande Found. v. City of Santa Fe, 7 F.4th 

956, 961 n.1 (10th Cir. 2021). To make out a threat-of-enforcement injury, 

the plaintiff need only establish that it has engaged or intends to engage 

in conduct that violates a statute and faces “a credible threat of” 

enforcement action as a result. Babbitt v. United Farm Workers Nat’l Union, 

442 U.S. 289, 298 (1979); accord 303 Creative, 6 F.4th at 1175. A “chill” 

injury, however, has three elements: “(1) evidence that in the past [the 

plaintiff has] engaged in the type of speech affected by the challenged 

government action; (2) affidavits or testimony stating a present desire, 

though no specific plans, to engage in such speech; and (3) a plausible 

claim that [the plaintiff] presently ha[s] no intention to do so because of a 

credible threat that the statute will be enforced.” Initiative & Referendum 

Inst. v. Walker, 450 F.3d 1082, 1089 (10th Cir. 2006) (en banc). 
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1.1. CUT Rightly Feared Enforcement Action from the Secretary of State’s 
Office Because Its Spending on Ballot-Issue Advocacy Was Arguably 
Prohibited by the Law and Was Similar to Other Cases Where the 
Secretary Had Moved Forward with Enforcement. 

CUT had ample evidence to establish a threat-of-enforcement injury. 

First, it had engaged in conduct that violated Colorado’s issue-committee 

rules even while the lawsuit was pending: without registering as an issue 

committee, it spent $3495 on radio ads that advocated for Propositions 

116 and 117. E.g., App. Vol. 1 at 170. And by the time the parties were 

briefing summary judgment, CUT was already spending money to support 

two recently proposed initiatives and was preparing to spend money 

advocating for a third. App. Vol. 2 at 38. 

As noted above, spending $200 on issue advocacy is all that’s 

necessary to make an organization an issue committee under this Court’s 

caselaw. Coal. for Secular Gov’t, 815 F.3d at 1269 n.2. But even under the 

Secretary’s less-expansive regulations—which require both a $200 

expenditure and that ballot-issue advocacy be “a major purpose” of the 

organization, § 1505-6, Rule 1.9—CUT’s actions probably5 qualified. In 

2019, ballot-issue advocacy accounted for 38% of CUT’s total 

expenditures. In 2020, it was 49%. App. Vol. 1 at 168. Especially under the 

old, ambiguous definition of “major purpose” that applied while this suit 

 
5 For standing, the plaintiff’s conduct needs only be “arguably proscribed 
by the statute.” SBA List, 573 U.S. at 162 (emphasis added, internal quotes 
omitted).  
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was pending in the district court,6 CUT’s actions were within the ambit of 

the law.7 

According to Colorado law, CUT should have registered as an 

ordinary issue committee in 2019 and a small-scale committee in 2020. See 

Art. XXVIII, § 2(10); § 1-45-108(1)–(1.5). And it was probably at least a 

small-scale committee in 2021. See App. Vol. 2 at 38. Yet it never once 

registered with the Secretary. App. Vol. 1 at 168. As a result, CUT faced a 

 
6 During discovery, CUT sought guidance on how many annual 
expenditures were necessary to establish a major purpose. Defendants 
responded that: 

[They] do[] not apply either a minimum number of annual ex-
penditures or a predetermined ratio to determine whether an 
entity has [the necessary major purpose]. The major purpose 
determination is a fact-intensive, common-sense inquiry into an 
entity’s organizational documents and its demonstrated pattern 
of conduct . . . and is not reducible to a formulaic application of 
either a minimum amount of expenditures or a predetermined 
ratio. 

App. Vol. 2 at 129. They gave nearly identical answers about the amount 
of annual expenditures and how many communications were necessary to 
give an organization the requisite major purpose. Id. at 130–32. In other 
words, Defendants knew it when they saw it, but good luck figuring out 
the rules beforehand. 

7 Even under the new standard (which was not even an introduced bill 
when the district court dismissed this case, see Colo. Gen. Assembly, 
SB22-237, https://leg.colorado.gov/bills/sb22-237 (click on “Bill History”), 
last visited June 29, 2022), CUT was well on its way to qualifying. See App. 
Vol. 1 at 168; App. Vol. 2 at 38. 
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real threat of enforcement action. 

Indeed, at the very time that CUT’s suit was pending, the Secretary 

was pursuing enforcement action, for failure to register as an issue 

committee, against a group that spent less than 10% of its budget on ballot 

issues. See App. Vol. 2 at 190, 199 (noting spending on state ballot issues 

was less than 10% of organization’s outlays); id. at 209–12 (finding 

organization nonetheless had necessary major purpose). See generally SBA 

List, 573 U.S. at 158 (enforcement action against similar conduct supports 

fear of prosecution); 303 Creative, 6 F.4th at 1174 (same). 

And CUT had already heard from a reporter asking why it hadn’t 

registered. App. Vol. 2 at 96. Especially given that Colorado law allows any 

person to launch an enforcement proceeding that the Secretary of State 

must pursue, Colo. Const. art. XXVIII, § 9(2)(a), the threat of enforcement 

action was credible. Accord SBA List, 573 U.S. at 164 (noting credibility of 

enforcement “threat is bolstered by the fact that authority to file a 

complaint . . . is not limited to a prosecutor or agency”). 

Nor had the state sworn off enforcement of its issue-committee rules 

in a way that would mitigate any fear of prosecution. Just in the time since 

CUT filed this suit, the Secretary has opened at least six enforcement 

actions for failure to register an issue committee.8 Indeed, the threat of 
 

8 The Secretary’s enforcement actions can be searched by date and case 
category at https://bit.ly/3nqGAFP. (The relevant case category here is 
“failure to register.”) 
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enforcement is made more credible by the fact that the state continues to 

defend the law and argue that there are important interests supporting it. 

See 303 Creative, 6 F.4th at 1174. 

The Supreme Court has found threat-of-enforcement injuries in 

several First Amendment cases in which the plaintiff’s situation was not 

substantively different from CUT’s. One of the plaintiffs in SBA List merely 

said it intended “to disseminate a mass e-mail and other materials” that 

were similar to what had resulted in enforcement action against other 

organizations. 573 U.S. at 156. That was enough for a credible threat. 

Similarly, in Virginia v. American Booksellers Association, 484 U.S. 383 (1988), 

bookstores showed a credible threat under a censorship statute merely by 

presenting books from their stocks that they believed were covered by the 

statute. Id. at 390, 393. And in Holder v. Humanitarian Law Project, 561 U.S. 1 

(2010), the plaintiffs established a credible threat under a law that 

prohibited “provid[ing] material support or resources to a foreign terrorist 

organization,” id. at 8, by showing that they had provided support to 

groups so designated in the past and intended to do so in the future. Id. at 

15–16. 

Given these facts and the supporting caselaw, CUT had standing to 

pursue its challenges to Colorado’s issue-committee regime based on a 

threat-of-enforcement injury. 
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1.2. The District Court’s Focus on a Supposed “Chill” to CUT’s Speech 
Was Off the Mark Because CUT Dropped that Allegation After the 
Court Denied Its Motion for a Preliminary Injunction. 

The district court erred because it focused on a “chill” injury, and not 

the threat of enforcement. When it first filed suit, CUT focused on a chill 

to its speech. See App. Vol. 1 at 17; App. Vol. 2 at 35. But once the district 

court denied a preliminary injunction and CUT decided to move forward 

with ballot-issue advocacy anyway, the focus changed to the threat of 

enforcement action. See App. Vol. 1 at 31, 118–20, 158–60; App. Vol. 2 at 

38. The district court failed to appreciate this shift. 

The lower court’s decision relied heavily on Initiative & Referendum 

Institute v. Walker, mentioning the case thirteen times in its six pages of 

analysis. See App. Vol. 1 at 182–87. But Initiative & Referendum explicitly 

dealt with chill injuries, not threat-of-enforcement injuries. 450 F.3d at 

1088–89. 

The same is true of Rio Grande Foundation v. City of Santa Fe, another 

case on which the district court relied heavily. The plaintiff in Rio Grande 

alleged a chill injury and only a chill injury. 7 F.4th at 961. Indeed, the 

Court went to great lengths to point out what other injuries the plaintiff 

was not alleging—noting, among other things, that although the plaintiff 

had previously been subject to enforcement action, id. at 958, it denied 

any fear of future prosecution, see id. at 961 & n.1. 

CUT’s standing, however, was based on potential future 

prosecution, not a chill to future speech. So Initiative & Referendum and Rio 
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Grande are irrelevant.9 The district court was wrong to rely on them. The 

proper analytical framework comes from cases like SBA List, 303 Creative, 

and others that discuss threat-of-enforcement injuries. And, under those 

cases, CUT satisfied the constitutional requirement. 

2. ALTHOUGH THE DISTRICT COURT DID NOT ADDRESS CUT’S 

SUBSTANTIVE CLAIMS, THOSE CLAIMS CAN BE DECIDED NOW 

BECAUSE THEY ARE ISSUES OF LAW AND THE APPLICATION OF 

LAW TO UNDISPUTED FACTS. 

Having established that CUT had standing to bring this case, the 

question becomes what to do with its substantive claims. Ordinarily, 

“[w]hen a trial court resolves a matter on a threshold ground and the 

appellate court reverses,” the reviewing court should remand the 

remainder of the case “for consideration of the merits.” N.H. Right to Life, 

99 F.3d at 18. That said, “[w]here the merits comprise a purely legal issue, 

reviewable de novo on appeal and susceptible of determination without 

additional factfinding, a remand ordinarily will serve no useful purpose.” 

Id. In such cases, the appellate court can decide substantive issues in the 
 

9 The Rio Grande court did address the threat of enforcement in a quick 
footnote, rejecting that alternative basis for standing because, even if that 
theory had been before the court, the plaintiff “ha[d] not specified any 
particular future Santa Fe election in which it intend[ed] to participate.” 7 
F.4th at 961 n.1. That made “[t]he threat of prosecution . . . too 
speculative.” Id. But CUT’s case does not suffer from that infirmity. CUT 
spent money on ballot-issue advocacy while the case was pending, App. 
Vol. 1 at 170, and identified three more then-pending initiatives on which 
it intended to advocate in the future, App. Vol. 2 at 38. 
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first instance. Id.; accord Brimeyer v. Nelson, 712 F. App’x 732, 737 n.2 (10th 

Cir. 2017); Doctor John’s, Inc. v. City of Roy, 465 F.3d 1150, 1172 (10th Cir. 

2006); see also Exxon Shipping Co. v. Baker, 554 U.S. 471, 487–89 (2008) 

(addressing merits of motion district court denied for being filed out of 

time and approving Ninth Circuit’s decision to address merits as well). 

Here, the case was dismissed at the summary-judgment stage. In the 

briefing on their cross-motions, the parties agreed that there were no 

disputes over material facts, see App. Vol. 1 at 75, 96, and they fully briefed 

the substantive issues, see id. at 60–69, 71–72, 79–94, 101–14, 121–32, 

135–36, 144–48, 153–56, 160–61. Thus, deciding CUT’s claims is a mere 

matter of applying the law to undisputed facts—something this Court 

would consider de novo, even if the district court had addressed the issue. 

See Herrick v. Garvey, 298 F.3d 1184, 1189 (10th Cir. 2002) (citation 

omitted); see also Allis-Chalmers Credit Corp. v. Tri-State Equipment, Inc. (In re 

Tri-State Equipment, Inc.), 792 F.2d 967, 970 (10th Cir. 1986) (mixed 

question of law and fact reviewed de novo when it involves largely a 

consideration of legal principles) (citation omitted). This Court can, and 

should, decide those issues now. But cf. Singleton v Wulff, 428 U.S. 106, 

119–21 (1976) (holding Eight Circuit abused discretion by proceeding to 

merits of case dismissed for lack of standing because defendant “filed no 

answer, and no other pleading addressed the merits”). 
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2.1. For Each of CUT’s Claims, the Burden Is on the State to Prove that Its 
Regulatory Regime Satisfies “Exacting Scrutiny.” 

In this appeal, CUT argues that four aspects of Colorado’s issue-

committee regime violate the First Amendment: (1) the regulation of 

“small-scale issue committees,” (2) the $5000 trigger for expanded 

disclosure obligations, (3) regulation of speech about citizen initiatives 

that may never appear on any ballot, and (4) the “a major purpose” 

standard that the state uses to determine who qualifies as an issue 

committee. 

If “a law infringes on the exercise of First Amendment rights, its 

proponent bears the burden of establishing its constitutionality.” Ass’n of 

Cmty. Organizations for Reform Now v. Mun. of Golden, 744 F.2d 739, 746 

(10th Cir. 1984). Thus, the burden of proof for all the aforementioned 

claims is on Defendants. And in considering the government’s case, the 

Court should keep in mind what this case ultimately is about: CUT’s 

speech in favor of particular ballot issues. Such advocacy is a core First 

Amendment activity. McCutcheon v. FEC, 572 U.S. 185, 228 (2014) 

(Thomas, J., concurring) (quotation omitted). In this arena the Court must 

“give the benefit of any doubt to protecting rather than stifling speech.” 

FEC v. Wis. Right to Life, 551 U.S. 449, 469 (2007) (opinion of Roberts, C.J.) 

(citing N.Y. Times Co. v. Sullivan, 376 U.S. 254, 269–70 (1964)). While the 

government may regulate, it must do so with a light touch. 

For each of CUT’s claims, then, Defendants must satisfy “exacting 
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scrutiny.” When applied to a disclosure/registration regime like the one 

here, exacting scrutiny requires both (1) “a substantial relation between 

the disclosure requirement and a sufficiently important governmental 

interest,” Citizens United v. FEC, 558 U.S. 310, 366–67 (2010) (internal 

quotes omitted), and (2) that the “disclosure regime[] . . . [is] narrowly 

tailored to the government’s asserted interest.” Ams. for Prosperity Found. v. 

Bonta, 141 S. Ct. 2373, 2384 (2021). The first element focuses on the 

severity of the burden imposed by the law: “the strength of the 

governmental interest must reflect the seriousness of the actual burden on 

First Amendment rights.” Doe v. Reed, 561 U.S. 186, 196 (2010). The second 

element focuses on “the scope of the challenged restrictions—their 

breadth—rather than the severity of any demonstrated burden.” Ams. for 

Prosperity, 141 S. Ct. at 2385. 

2.2. Colorado’s Small-Scale-Issue-Committee Regulations Are Facially 
Unconstitutional Because They Burden the Speech and Association 
Rights of Groups that Want to Share Their Opinions on Ballot Issues 
but Provide No Worthwhile Information to the State and Its Voters in 
Return. 

Colorado cannot prove that the requirements of its small-scale-

committee regime are substantially related to a sufficiently important 

governmental interest. 

Groups that spend as little as $200 on ballot-issue advocacy must 

not only register with the Secretary, but also comply with other regulatory 

requirements. Before an organization can even register, it must obtain a 
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separate bank account in its name. Colo. Rev. Stat. § 1-45-108(1.5)(b). This 

requires the organization to get a taxpayer number from the federal 

government. See 31 C.F.R. § 1020.220(a)(2)(i)(A) (2021). Which in turn 

requires the committee to organize under the laws of the state in some 

way. 

A professional could navigate this with relative ease. But hiring a 

professional costs money. Evidence before the district court showed that 

those services would cost $600. App. Vol. 2 at 25. Even at the highest 

possible amount a committee can spend and remain within the small-

scale category ($5000), that’s 12% of the committee’s entire budget spent 

just to comply with the regulatory scheme. That burden is unjustified 

given the weak government interests involved. 

What are those interests? In the district court, the government 

asserted two: an “interest in avoiding corruption,” App. Vol. 1 at 62, and 

“an informational interest,” id. at 60. 

But both the Supreme Court and the Tenth Circuit have rejected the 

argument that an anti-corruption rationale can support regulations related 

to ballot issues. Buckley v. Am. Constitutional Law Found., Inc., 525 U.S. 182, 

203 (1999) (citing Meyer v. Grant, 486 U.S. 414, 427–28 (1988)); 1st Nat’l 

Bank of Boston v. Bellotti, 435 U.S. 765, 790 (1978); Coal. for Secular Gov’t, 815 

F.3d at 1276–77. This Court is bound by those decisions. 

That leaves only the alleged informational interest. 

It is questionable whether the state has some generalized interest in 
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disclosure any time a citizen group like CUT advocates on a ballot issue. 

The Supreme Court cases addressing the public’s informational interest 

have approved registration and disclosure only in situations that are 

directly connected to candidates or petition circulators. For example, 

Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam), which is where the 

Supreme Court first recognized a governmental interest in “provid[ing] 

the electorate with information” about election spending, id. at 66, 

involved spending related to candidates, not ballot issues. And Buckley v. 

American Constitutional Law Foundation, Inc. found a legitimate 

informational interest only as to those proposing a ballot measure and 

providing funds to qualify it for the ballot. 525 U.S. at 203. Outside of such 

a direct connection to the proposed measure, Americans have a right to 

advocate for or against ballot issues anonymously. McIntyre v. Ohio 

Elections Comm’n, 514 U.S. 334, 348–49 (1995); see also Am. Constitutional 

Law, 525 U.S. at 204 (striking down law that required disclosure of 

petition circulators’ names). Recognition of a broader informational 

interest is in tension with this Supreme Court caselaw.10 Cf. Sampson v. 

Buescher, 625 F.3d 1247, 1257 (10th Cir. 2010) (“The Supreme Court has 

sent a mixed message regarding the value of financial disclosure in a 

ballot-issue campaign.”) 
 

10 Counsel acknowledges that the Circuit has accepted this “informational 
interest” as a weak-but-legitimate interest in the ballot-issue context. CUT 
raises the argument here merely to preserve it. 
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That said, this Court has recognized a societal interest in particular 

information related to ballot-issue advocacy. Coal. for Secular Gov’t, 815 

F.3d at 1277. But the contours of this interest are limited. It is not some 

untethered right to know everything about supporters or opponents of a 

ballot issue. The key cases on this subject, Coalition for Secular Government 

v. Williams and Sampson v. Buescher, focused on financial disclosure as a 

way for the public to analyze the financial interests in an election. See Coal. 

for Secular Gov’t, 815 F.3d at 1277–78; Sampson, 625 F.3d at 1259, 1261. The 

Circuit has warned about broader disclosure requirements that are little 

more than lists of who supports and who opposes particular initiatives. 

See Sampson, 625 F.3d at 1259 (quoting Doe, 561 U.S. at 206–07 (Alito, J., 

concurring)).11 Indeed, one of the reasons that the Sampson court found 

the state’s asserted informational interest acceptable was because the 

purpose of the disclosure there was “not to inform the electorate about all 

who believe that a particular result is in the public interest” but rather was 

appropriately scoped to a narrow interest in financial disclosure. Id. 

Even within the financial context, however, this Court has merely 

said that the public’s interest in such information is legitimate. Coal. for 

Secular Gov’t, 815 F.3d at 1277–78; Sampson, 625 F.3d at 1259. It has not 

said that the interest is important enough to justify whatever regulatory 
 

11 Yet in Colorado “[i]ssue committees are listed on the Secretary of State’s 
website next to the ballot issues they support or oppose.” App. Vol. 1 at 
169. 
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regime the state decides to enact. The strength of the informational 

interest must still be balanced against the burdens the regulatory regime 

imposes. Doe, 561 U.S. at 196. 

It doesn’t take much of a burden to outweigh this informational 

interest either: while the interest “has some value, [it’s] not that much.” 

Sampson, 625 F.3d at 1257. And the already-weak interest becomes even 

weaker when comparatively small expenditure amounts are involved. 

Coal. for Secular Gov’t, 815 F.3d at 1278. 

Applied to any conceivable small-scale issue committee, then, the 

government’s interest is attenuated almost to the point of nonexistence. 

CUT’s 2020 circumstances are illustrative. Registered issue committees 

spent $4,089,518.27 on Propositions 116 and 117 during that election 

cycle: $1,189,558.36 in favor and $2,899,959.91 opposed. See App. Vol. 1 at 

169–70. CUT’s $3495 was not even one one-thousandth of the total 

amount. Even if judged solely compared to other expenditures in favor of 

the initiatives, CUT’s spending was still only about a quarter of a percent 

of the total. 

The 2019 figures were similar. Registered committees reported 

spending $6,358,524.18 on Proposition CC: $4,524,774.52 in favor and 

$1,833,749.66 opposed. See id. at 169. Even the largest possible small-scale 

committee—a $5000 spender—would’ve been less than a thousandth of 

the total spending and wouldn’t have amounted to even half a percent of 

the spending on either side. 

Appellate Case: 22-1122     Document: 010110705874     Date Filed: 07/05/2022     Page: 34 



27 
 

What we are talking about with small-scale committees, then, are 

minuscule amounts. The size of the public’s interest in knowing such 

information is microscopic. 

Admittedly, the burden on small-scale issue committees is light 

compared to those that fall on ordinary issue committees. But the Court 

still must balance the burdens against the state’s legitimate interests. And 

here, the interest is nearly nonexistent. In exchange for meager legitimate 

value, Colorado has placed unnecessary burdens on groups that are 

making negligible expenditures. A voter interested in small-scale 

committees would know the name and banking information for 

organizations that are each contributing, at most, less than 0.1% of the total 

spending on a particular ballot issue. Such piddling expenditures are 

unlikely to be a relevant consideration for any rational voter. 

Furthermore, the small-scale registration requirement is not 

substantially related to a sufficiently important interest because the 

information collected from small-scale committees is not the sort of thing 

that the government has a legitimate interest in publicizing. There is a 

disconnect between the asserted government interest and the actual 

regime the state has imposed. Small-scale committees report no real 

financial information: the registration form only asks for contact 

information and what financial institution the group uses. App. Vol. 2 at 

11–12. 

What the small-scale committee registration becomes, then, is 
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simply a list of the supporters and opponents of particular ballot issues, 

which the state has no legitimate interest in keeping or publicizing. See 

Doe, 561 U.S. at 207–08 (Alito, J., concurring), quoted in Sampson, 625 F.3d 

at 1259; see also McIntyre, 514 U.S. at 348–49 (holding First Amendment 

protects right to advocate for or against ballot issues anonymously). The 

information that Colorado collects provides nothing but fuel for ad 

hominem arguments—a method of reasoning that has been recognized as 

fallacious since ancient Greece, Christopher W. Tindale, Fallacies and 

Argument Appraisal 82 (2007). Requiring small-scale committees to register 

with the Secretary and navigate other regulatory obstacles thus has no 

significant relationship to “the public’s legitimate interest in financial 

disclosure.” Coal. for Secular Gov’t, 815 F.3d at 1277. 

Therefore, because small-scale issue committees are such minor 

players in ballot-issue spending, and because the information collected 

from them does not support any important governmental interest, 

Colorado’s small-scale regime is facially unconstitutional. 

2.3. The $5000 Threshold for Regulation as an Ordinary Issue Committee 
Is Not Narrowly Tailored. 

Colorado’s regulation of ordinary issue committees is 

unconstitutional too. That is because the state cannot prove that the 

$5000 threshold (which is where the more stringent regulations kick in) is 

narrowly tailored. 

While lawmakers may draw distinctions between different conduct, 
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they may not do so arbitrarily. This is especially true where, as here, a law 

burdens First Amendment rights. In this context, legislators must be 

careful that they are not sweeping too broadly or drawing lines where the 

differences between conduct are slight or nonexistent. In the context of 

campaign finance distinctions, this means that the chosen threshold must 

still meet the exacting scrutiny standard discussed above. Coal. for Secular 

Gov’t v. Williams, 815 F.3d 1267, 1275 (10th Cir. 2016). Furthermore, while 

lawmakers need not choose “the highest reasonable threshold,” Valeo, 424 

U.S. at 84, they still must make a plausible legislative judgment based on a 

sober consideration of the facts, accord Ams. for Prosperity, 141 S. Ct. at 

2384; see also Nixon v. Shrink Mo. Gov’t PAC, 524 U.S. 377, 392 (2000) (“We 

have never accepted mere conjecture as adequate to carry a First 

Amendment burden . . . .”). 

The legislature has twice enacted the $5000 threshold: first, in 2016, 

with a sunset provision, Act of June 10, 2016, ch. 269, sec. 1, § 1-45-

103(16.3), 2016 Colo. Sess. Laws 1113, 1113–14, and then in 2019 without 

a sunset, The Clean Campaign Act of 2019, ch. 328, sec. 1, § 1-45-

103(16.3)(a), 2019 Colo. Sess. Laws 3040, 3040. But the legislative record 

lacks any solid support for the $5000 number.12 Rather, the legislature 

seems to have merely adopted the same threshold that the Secretary of 
 

12 There was some short testimony in the legislative record about the 
choice of the $5000 threshold, but the parties seem to agree that 
testimony was mistaken and lacked any factual basis. See App. 1 at 90. 
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State had tried to impose by administrative action in 2011. Accord App. 

Vol. 1 at 105. This failure to make a reasoned legislative judgment has 

resulted in a system that does not distinguish between small citizen 

groups and major players. 

In inflation-adjusted terms,13 the $5000 threshold is just a little more 

than the amount this Court already found was too low in Coalition for 

Secular Government. In that case, the Court ruled that $3500 in 

contributions or expenditures did not justify the burdens of Colorado’s 

full issue-committee reporting requirements. But $3500 in March 2016—

when Coalition for Secular Government was decided—has the same buying 

power as $4296.09 today. See U.S. Bureau of Labor Statistics, CPI Inflation 

Calculator, https://www.bls.gov/data/inflation_calculator.htm, last visited 

June 30, 2022. Measuring from 2012, when the Coalition for Secular 

Government case was first filed, it’s even closer to the current threshold. See 

U.S. Bureau of Labor Statistics, supra. 

Coalition for Secular Government was about the first half of the 

exacting scrutiny inquiry: the relationship between the burdens imposed 

and the government interest. Because the Court viewed the interest on a 

 
13 When discussing political-finance rules, it is appropriate to speak in 
inflation-adjusted terms. See Randall v. Sorrell, 548 U.S. 230, 250 (2006) 
(opinion of Breyer, J.). And a court must be mindful that a reporting 
threshold “already suspiciously low will almost inevitably become too low 
over time” if it is not adjusted for inflation. Id. at 261. 
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sliding scale, where “the value of . . . information to the voters declines 

drastically as the value of the expenditure or contribution sinks to a 

negligible level,” 815 F.3d at 1278 (internal quotes omitted), it found that 

the “substantial and serious burdens” imposed by Colorado’s full 

disclosure requirements were unjustified. Id. at 1276. 

The same logic holds here. The expenditure reports on Propositions 

CC, 116, and 117 provide easy examples. Even a committee that raised 

and spent $50,000—ten times the reporting threshold—would have 

accounted for barely 1% of the money spent on 116 and 117 and not even 

1% of the money spent on CC. See App. Vol. 1 at 169–70. Colorado’s 

reporting regime is not justified by the inclusion of such minor players’ 

information. Just like in Coalition for Secular Government, there is a 

substantial mismatch between the value of the information that Colorado 

gets and the burdens that it imposes. 

Nor is the regime narrowly tailored. In 2020 a $50,000 threshold 

(which, again, is ten times the current threshold) still would have 

captured 99% of the monetary expenses by issue committees See App. Vol. 

2 at 58–59. In 2019 it would have captured 95% of expenditures. See id. at 

60–61. In 2018 it would’ve been nearly 98%. See id. at 62–63. In other 

words, Colorado could get very nearly the same coverage with a much 

higher disclosure threshold. Yet to get just slightly broader coverage, 

Colorado subjects many additional groups to its full issue-committee 

regulations. Twenty-two different issue committees fell into the $5001–
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$49,999 range in 2020, for example. Id. at 58–59. It was thirty-two in 2019 

and forty in 2018. Id. at 60–63. That is not a narrowly tailored regime. 

Given the “substantial and serious burdens” imposed by Colorado’s 

full disclosure requirements, Coal. for Secular Gov’t, 815 F.3d at 1276, the 

state cannot constitutionally justify expanding those disclosure 

requirements to so many additional committees with so little added 

benefit—especially when the value of each additional piece of information 

is less and less as the threshold decreases. See id. at 1278. Colorado’s low 

threshold for becoming a full-scale issue committee is therefore 

unconstitutional. 

2.4. Regulating Speech About Proposed Initiatives that Have Not 
Qualified for the Ballot Is Unconstitutional as Applied to 
Organizations that Are Not Sponsoring the Initiative Itself. 

Colorado’s decision to regulate third-party speech on issues that may 

never make it to the ballot is also unconstitutional insofar as it applies to 

groups that are not themselves seeking to qualify a measure for the 

ballot.14 Defendants cannot show that bringing such organizations under 

the Secretary’s authority is substantially related to an important interest. 

Nor can they show that such broad disclosure requirements reflect narrow 

tailoring. 
 

14 CUT does not challenge the regulation of groups that are themselves 
circulating petitions or otherwise seeking to qualify an issue for the ballot. 
The state has interests in those situations that that are not present when a 
third party merely shares its opinions about such proposals. 
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Colorado begins regulating groups as issue committees the moment 

the state’s Title Board15 approves a measure. Colo. Rev. Stat. 1-45-

108(7)(a) (2020).16 If a group says or publishes anything about a proposed 

initiative from then on, it risks issue-committee regulation. 

There is no reasonable justification for such a far-reaching regime. 

Previous cases have relied on three interests in the pre-qualification 

context: “administrative efficiency, fraud detection, [and] informing 

voters.” Am. Constitutional Law, 525 U.S. at 192. But only the last of these 

applies outside of groups that are themselves circulating petitions. The 

only relevant interest, then, is “the public interest in knowing who is 

spending and receiving money to support or oppose a ballot issue.” 

Sampson, 625 F.3d at 1256. 

But for this interest to be legitimate, it must be grounded in the fact 
 

15 The Title Board is the administrative body that makes sure proposed 
initiatives meet state constitutional requirements (such as having a single 
subject) and approves ballot language (the ballot issue’s “title”). Colo. Rev. 
Stat. § 1-40-106 (2021). Title Board approval is necessary before initiative 
proponents can start circulating petitions to get a proposed measure on 
the ballot. Id. § 1-40-107(4) (2021). 

16 This is the triggering point for citizen-initiated statutes and 
constitutional amendments. § 1-45-108(7)(a). CUT has also advocated on 
referred measures from the legislature (such as Proposition CC), but such 
measures automatically appear on the ballot and the state does not begin 
regulating issue committees on such measures until after the matter is 
referred, id. Therefore, the argument here focuses on citizen initiatives 
alone. 
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that the ballot issue will actually appear on the ballot. See Sampson, 625 

F.3d at 1259. To hold otherwise would be to approve the regulation and 

licensing of all political speech. To the extent that Colorado includes 

groups that spend money discussing initiatives which have not and may 

never qualify for any ballot, it has untethered the disclosure requirement 

from any legitimate interest. Accord Am. Const. Law, 525 U.S. at 213 

(Thomas, J., concurring). 

Nor does it reflect narrow tailoring for the state to impose disclosure 

requirements on groups discussing unqualified initiatives. “First 

Amendment freedoms need breathing space to survive.” NAACP v. Button, 

371 U.S. 415, 433 (1963). “[E]ven a legitimate and substantial 

governmental interest cannot be pursued by means that broadly stifle 

fundamental personal liberties when the end can be more narrowly 

achieved.” Ams. for Prosperity, 141 S. Ct. at 2378 (internal quotes omitted). 

Even if “informing voters” is a legitimate governmental interest, the 

question remains: informing them of what? The informational interest 

that prior cases have accepted was not just some raw desire to know 

what’s going on in the political sphere. It has been grounded in disclosing 

information that would help voters make informed decisions when casting 

their votes. See, e.g., Valeo, 424 U.S. at 66–67; Citizens United v. Gessler, 773 

F.3d 200, 210, 213 (10th Cir. 2014); Sampson, 625 F.3d at 1256. Even in 

American Constitutional Law, which approved some level of pre-

qualification regulation of petition circulators and their funders, the 
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regulation was tied to initiatives on the cusp of qualifying for the ballot. 

See 525 U.S. at 213–14 (Thomas, J., concurring). To be narrowly tailored, 

Colorado’s regulation needs to be keyed to that interest—i.e., the 

regulation would need to have some connection to the ballot itself. Cf. 

Citizens United v. FEC, 424 U.S. at 369 (“[T]he public has an interest in 

knowing who is speaking about a candidate shortly before an election.” 

(emphasis added)). 

But the vast majority of proposed ballot issues never appear on any 

ballot. Just as an example, in 2019 and 2020 seven citizen initiatives 

qualified for the ballot. Yet more than one hundred proposed initiatives 

received a title but never made it to the voters.17 That is more than 100 

proposals, just in a two-year period, that triggered issue-committee 

regulation but which no Coloradan ever voted on. In other words, 

Colorado imposed disclosure requirements on groups discussing more 

 
17 The Secretary keeps a compilation of initiative filings, Title Board 
agendas, and results on her website. The 2019–20 filings are available at 
https://bit.ly/3yypoo2. (This website was brought to the district court’s 
attention, App. Vol. 1 at 93, and the information thereon was not 
contested by any party.) The ballot-qualified initiatives are under the 
heading “On ballot (2020),” but unqualified initiatives that received a title 
are scattered under the headings “Signatures submitted – Petition found 
insufficient,” “Expired,” and “Withdrawn.” All the initiatives in the first two 
categories (sixty-one in all) received a title, but determining which 
“Withdrawn” initiatives received a title requires clicking on each one 
individually. 
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than 100 proposals on the slight chance that some of them (less than 7% 

as it turned out) might appear on a ballot one day. That is not a narrowly 

tailored regulatory scheme, it is a dragnet. Regulating every single group 

that advocates for or against initiatives that no voter ever sees does not 

display the necessary means–end connection. Once again, Colorado’s 

regulatory scheme is unconstitutional. 

2.5. Colorado’s New Definition of “Major Purpose” Still Does Not Meet 
Constitutional Muster. 

As discussed above, Colorado amended its issue-committee law a 

few weeks ago, changing the definition of the phrase “major purpose.” 

Sec. 1, § 1-45-103(12)(b), 2022 Colo. Sess. Laws at 2851–52. But while this 

change eliminated one of CUT’s arguments against the state’s “a major 

purpose” test, CUT’s other argument remains applicable. 

The remaining argument is that Colorado’s issue-committee regime 

is not narrowly tailored because it regulates organizations for whom 

ballot-issue advocacy is not the main, overriding purpose. This is a 

straightforward application of this Court’s caselaw, and has the same 

result under both the old and the new definitions of “major purpose.” 

Ultimately, a test recognizing only one major purpose for an organization 

is an irreducible constitutional minimum. N.M. Youth Organized v. Herrera, 

611 F.3d 669, 677–78 (10th Cir. 2010); Nat’l Right to Work Legal Defense & 

Educ. Found., Inc. v. Herbert, 581 F. Supp. 2d 1132, 1153 (D. Utah 2008). Yet 

both the old and new versions of Colorado’s “a major purpose” test reach 
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organizations with multiple purposes, only one of which is ballot issue 

advocacy. The new definition is therefore just as unconstitutional as the 

old one. 

2.5.1. The recent statutory change did not extinguish CUT’s 
claim that the state’s definition of “major purpose” is 
unconstitutional. 

But first things first: CUT’s arguments about the state’s “a major 

purpose” test are not moot. 

Federal courts generally will not address moot issues. Like standing, 

the mootness doctrine has a constitutional dimension: it ensures that an 

action remains an Article III case or controversy “at the time a court 

renders its decision.” Brown v. Buhman, 822 F.3d 1151, 1163 (10th Cir. 

2016). 

A change to the applicable legal framework can, in some cases, moot 

a challenge to a statute or other law. However, “where the plaintiff may 

have some residual claim under the new framework,” the case is not moot. 

Lewis v. Cont’l Bank Corp., 494 U.S. 472, 482 (1990). 

That is the situation here. In its complaint, CUT raised two issues 

regarding Colorado’s “a major purpose” standard: one, that it was 

ambiguous and, two, that it was not narrowly tailored. App. Vol. 1 at 32–

35. The aforementioned bill fixed the ambiguity problem: a three-year 

running average of expenditures is objectively determinable and gives 

citizens adequate notice of when they might fall within the state’s 

Appellate Case: 22-1122     Document: 010110705874     Date Filed: 07/05/2022     Page: 45 



38 
 

regulatory ambit. But the tailoring problem remains: Colorado is still 

regulating organizations that this Court’s caselaw says it may not 

constitutionally regulate. 

The Court need not remand for the district court to address this 

issue either. While the language of the statute has changed, CUT’s 

argument remains exactly the same. The First Amendment does not 

tolerate a regime that regulates the speech of organizations for whom 

election advocacy is not the one, core, overriding purpose. But Colorado—

both under the old “major purpose” definition and the new one—regulates 

multi-purpose organizations. This is an issue of law that needs no factual 

development. CUT’s argument was fully briefed to the district court and is 

ripe for decision now. 

2.5.2. Colorado cannot prove that its regulation of groups with 
multiple major purposes is narrowly tailored. 

Prior caselaw compels this Court to hold that Colorado’s “a major 

purpose” standard is facially overbroad and thus fails exacting scrutiny. 

The district court should have granted CUT summary judgment on that 

claim. 

A test that recognizes only one major purpose for an organization 

“sets the lower bounds for when regulation as a political committee is 

constitutionally permissible.” N.M. Youth, 611 F.3d at 677–78. To regulate 

more than that does not meet exacting scrutiny’s narrow tailoring 

requirement. Accord N.C. Right to Life, Inc. v. Leake, 525 F.3d 274, 288–89 
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(4th Cir. 2008), cited with approval in N.M. Youth, 611 F.3d at 678. “A single 

organization can have multiple ‘major purposes,’ and imposing political 

committee burdens on a multi-faceted organization may mean . . . 

regulating a relatively large amount of constitutionally protected speech 

unrelated to elections merely to regulate a relatively small amount of 

election-related speech.” Id. at 289. This is, quite simply, unconstitutional. 

Colorado law, however, ignores this precedent. The state’s 

regulatory regime plainly reaches “organizations for which promoting a 

ballot issue is but one” of several major purposes. Cerbo v. Protect Colo. Jobs, 

Inc., 240 P.3d 495, 501 (Colo. App. 2010). Although Cerbo was decided 

before the recent amendment to the “major purpose” definition, nothing 

about the new definition alters the fact that Colorado considers multi-

purpose organizations to be regulable issue committees. The new 

definition essentially applies a 30% expenditure threshold to the major 

purpose determination. But if 30% is enough to make a particular 

organizational purpose a major one, that means that an organization 

could have three different major purposes. That violates New Mexico Youth. 

Although the Secretary has previously argued that limiting her reach 

to a single major purpose is merely optional, a panel of this Court rejected 

that argument fifteen years ago. See Colo. Right to Life Comm., Inc. v. Coffman, 

498 F.3d 1137, 1153–54 (10th Cir. 2007). The Court is bound to reject that 

argument again and give CUT judgment on its claim that Colorado’s 

regulatory regime is overbroad. See generally Haynes v. Williams, 88 F.3d 
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898, 900 n.4 (10th Cir. 1996) (panel decisions bind rest of Court until 

overturned en banc). Unless express advocacy on ballot issues is a group’s 

“central organizational purpose,” FEC v. Mass. Citizens for Life, Inc., 479 U.S. 

238, 252 n.6, 262 (1986), Colorado may not regulate the group’s political 

speech. 

2.6. Colorado’s Issue-Committee Regime Is Unconstitutional as Applied to 
CUT. 

Finally, even if CUT’s facial claims are unavailing, Defendants still 

cannot show that applying the issue committee regime to CUT itself is 

substantially related to an important governmental interest. All the points 

above about the minuscule value of expenditures below even $50,000 

apply with equal force to CUT, which has spent $5001 and $3495 in two 

recent elections. Nor does CUT hide behind an ambiguous name or 

mission. It is plainly a taxpayer advocacy organization pushing a fiscally 

conservative philosophy. Also, the space in which CUT finds itself—

debates over fiscal policy involving billions of dollars in tax-policy 

changes and organizations willing to spend millions advocating for or 

against such changes—makes it unlikely that knowing about the minor 

expenditures of a small membership organization like CUT provides any 

marginal value to Colorado’s disclosure regime. Furthermore, CUT’s long 

history in Colorado politics and substantial efforts unrelated to ballot 

issues show that it cannot fairly be said to have a primary purpose of 

ballot issue advocacy, even though expenditures on such advocacy 
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constitute a fairly large chunk of the group’s total outlays. So even if CUT’s 

facial arguments fail, the Court should still grant it summary judgment on 

the claim that the issue committee regime is unconstitutional as applied. 

CONCLUSION 

For all these reasons, this Court should vacate the district court’s 

judgment and remand the case with instructions to grant CUT the relief 

requested in its complaint and enter judgment for CUT on all issues 

discussed herein. 

STATEMENT REGARDING ORAL ARGUMENT 

The relevant facts here are straightforward, but the legal concepts 

involved are complicated. Because of that, oral argument is necessary to 

the just resolution of this appeal and will significantly enhance the 

decisionmaking process. This is particularly true because CUT raises 

several arguments on appeal that, while fully briefed below, were not 

addressed in the district court’s decision. The Court therefore does not 

have the reasoning of the lower court to guide it and would benefit from 

counsel’s argument. 

s/ Daniel E. Burrows 
Daniel E. Burrows 
Attorney for Plaintiff–Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Judge Christine M. Arguello 

Civil Action No. 20-cv-02766-CMA-SKC 

COLORADO UNION OF TAXPAYERS, INC., 

Plaintiffs, 

v. 

JENA GRISWOLD, in her official capacity as Colorado Secretary of State, and 
JUDD CHOATE, in his official capacity as Director of Elections, Colorado Department of 
State,  

Defendants. 

ORDER DISMISSING PLAINTIFF’S CLAIMS FOR 
LACK OF SUBJECT MATTER JURISDICTION 

This matter is before the Court on dueling motions for summary judgment filed by 

Defendants Colorado Secretary of State and the Colorado Director of Elections 

(collectively “Defendants”) (Doc. # 76) and Plaintiff Colorado Union of Taxpayers, Inc. 

(Doc. # 77). For the following reasons, the Court dismisses this action for lack of subject 

matter jurisdiction.  

I. BACKGROUND

A. CAMPAIGN FINANCE LAWS RELATED TO ISSUE COMMITTEES

This case presents a challenge to Colorado’s campaign finance laws. Plaintiff

Colorado Union of Taxpayers (“CUT”) challenges Article XXVIII of the Colorado 
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Constitution and the Colorado Secretary of State’s campaign finance rules related to 

issue committees. (Doc. # 66 ¶¶ 7–8, 19–21.)  

Colorado law requires organizations with “a major purpose” of supporting or 

opposing a ballot measure to register as an “issue committee” with the Colorado 

Secretary of State (the “Secretary”). See C.R.S. § 1-45-108(3.3) (requiring issue 

committees to “register with the appropriate officer”). An “issue committee” is defined as 

“any person . . . or any group . . . (I) [t]hat has a major purpose of supporting or 

opposing any ballot issue or ballot question; or (II) [t]hat has accepted or made 

contributions or expenditures in excess of two hundred dollars to support or oppose any 

ballot issue or ballot question.” Colo. Const. art. XXVIII, § 2(10)(a).  

Issue committees that accept or make contributions totaling more than $5,000 in 

a given election cycle must disclose the sources and beneficiaries of their contributions 

and expenditures, in addition to registering. C.R.S. § 1-45-108(1)(c)(I). Small-scale 

issue committees are committees that accept or make contributions or expenditures 

between $200 and $5,000 during an election cycle. C.R.S. § 1-45-108(16.3). Once 

small-scale issue committees register, they are not required to file any reports of their 

contributions or expenditures. C.R.S. § 1-45-108(1.5). Issue committees are listed on 

the Secretary’s website alongside the initiatives they support or oppose. C.R.S. § 1-40-

124.5(1.7)(b)(II).  

B. COLORADO UNION OF TAXPAYERS

CUT was founded in 1976 as an educational organization to rate legislative

initiatives in Colorado. (Doc. # 76-1 at 67.) CUT “engages in campaigns to inform the 
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public about issues that it and its donors deem important to the social welfare,” including 

issues that “mainly involve taxes and government spending.” (Doc. # 66 at ¶ 27.) CUT’s 

organizational purpose is to “educate people regarding tax issues.” (Doc. # 76-1 at 67.) 

In its articles of incorporation, CUT does not list “ballot issues” as one of its 

organizational purposes. (Id. at 69.)  

CUT is not registered as an issue committee or a small-scale issue committee. 

(Id. at 6 ¶ 17; Doc. # 66 at ¶¶ 38, 44.) CUT has never been subject to an enforcement 

action by anyone alleging that it is an issue committee. (Doc. # 76-1 at 6 ¶¶ 18–19.) 

Further, Defendants have never taken a position that CUT is an issue committee under 

Colorado law. (Id. at ¶ 18.)  

While CUT sometimes takes positions advocating for or against initiatives and 

referenda, there are years in which it does not take any position on ballot measures. 

(Doc. # 76-1 at 69.) When CUT supports initiatives, it does so by purchasing radio 

advertisements, sending text messages, sending newsletters, and making in-kind 

contributions to issue committees. (Id. at 69–71.)  

In 2019, CUT spent $5,001 on a radio advertisement opposing a ballot measure. 

(Id. at 83.) In 2020, CUT took a position on five ballot initiatives. (Id. at 70–71.) That 

year, CUT spent approximately $3,500 on advertisements supporting two initiatives. (Id. 

at 73–74.) CUT spent all the money it intended to spend on ballot measure advocacy. 

(Doc. # 79-1 at 10.) However, CUT indicated that it would revisit purchasing additional 

advertisements if its financial position changed. (Id.) Thus, CUT expressed an intent to 

continue spending money to support ballot initiatives (Id.; see also Doc. # 76-1 at 71.) 
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C. PROCEDURAL HISTORY  

CUT and another Plaintiff, Colorado Stop the Wolf Coalition, brought this action 

against Defendants in September 2020. (Doc. # 1.) CUT sought a preliminary injunction, 

requesting that the Court block enforcement of the issue committee requirements. (Doc. 

# 17.) On October 27, 2020, the Court denied the motion for preliminary injunction. 

(Doc. # 34.) Stop the Wolf Coalition voluntarily dismissed its claims in February 2021. 

(Doc. ## 58, 59.)  

CUT seeks prospective relief from the Court. Specifically, it requests an order 

from the Court declaring Colorado’s issue committee laws unconstitutional. (Doc. # 66 

at ¶ 82.) CUT also seeks an injunction prohibiting enforcement of the issue committee 

laws. (Id.) Defendants and CUT now seek summary judgment. (Doc. ## 76, 77.)  

II. LEGAL STANDARD 

 Summary judgment is warranted when “the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.” Fed. R. Civ. P. 56(a). The moving party bears the initial burden of 

demonstrating an absence of a genuine dispute of material fact and entitlement to 

judgment as a matter of law. Bones v. Honeywell Int’l, Inc., 366 F.3d 869, 875 (10th Cir. 

2004). Once the movant meets its initial burden, however, the burden then shifts to the 

nonmoving party to “set forth specific facts showing that there is a genuine issue for 

trial.” Anderson v. Liberty Lobby Inc., 477 U.S. 242, 256 (1986). Ultimately, the Court’s 

inquiry on summary judgment is whether the facts and evidence identified by the parties 

present “a sufficient disagreement to require submission to a jury or whether it is so 
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one-sided that one party must prevail as a matter of law.” Id. at 251–52. Cross-motions 

for summary judgment must be treated separately, and the denial of one does not 

require the grant of the other. Atl. Richfield Co. v. Farm Credit Bank of Wichita, 226 F.3d 

1138, 1148 (10th Cir. 2000) (citation omitted).  

III. ANALYSIS

Defendants assert that Plaintiff has failed to show a sufficiently concrete and 

particularized imminent injury to establish standing in this action. (Doc. # 79 at 3–6.) 

Thus, Defendants argue that the Court is deprived of subject matter jurisdiction. (Id.) 

The Court agrees.  

For a federal court to exercise jurisdiction over “cases” and “controversies,” a 

plaintiff must demonstrate that they have standing to bring the suit under Article III. 

Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016); U.S. Const. art. III, § 2, cl. 1. To 

establish standing, Plaintiff must allege that it “(1) suffered an injury in fact, (2) that is 

fairly traceable to the challenged conduct of the defendant, and (3) that is likely to be 

redressed by a favorable judicial decision.” Id. The “[f]irst and foremost” of standing’s 

three elements is “injury in fact.” Spokeo, Inc., 578 U.S. at 338 (quoting Steel Co. v. 

Citizens for Better Env’t, 523 U.S. 83, 103 (1998)).  

In the First Amendment context, a plaintiff may establish standing where there is 

a chilling effect on the exercise of its rights so long as the plaintiff has “an objectively 

justified fear of real consequences.” Initiative & Referendum Inst. v. Walker, 450 F.3d 

1082, 1088 (10th Cir. 2006) (quoting D.L.S. v. Utah, 374 F.3d 971, 975 (10th Cir. 

2004)). A subjective chill is not enough to convey standing; the plaintiff must allege 
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“specific present objective harm or a threat of specific future harm.” Laird v. Tatum, 408 

U.S. 1, 14 (1972).  

The Tenth Circuit has set forth a three-factor “Walker Test” to assist courts in 

determining whether a plaintiff has standing in “chilled speech claims seeking 

prospective relief.” Rio Grande Found. v. City of Santa Fe, New Mexico, 7 F.4th 956, 

959 (10th Cir. 2021). A plaintiff seeking prospective relief based on a ‘chilling effect’ on 

speech must establish: (1) that they have engaged in the same type of speech in the 

past; (2) through “affidavits or testimony stat[e] a present desire . . . to engage in such 

speech”; and (3) a “plausible claim that they presently have no intention to do so 

because of a credible threat that the statute will be enforced.” Id. at *2 (quoting Walker, 

450 F.3d at 1089.) “[T]he question posed by the third prong is not whether someone 

standing in the plaintiff's shoes would be deterred from speaking, but rather whether the 

plaintiff in question claims to be deterred and whether such deterrence is plausible.” Rio 

Grande Found., 7 F.4th at 960. 

The Tenth Circuit’s analysis in Rio Grande Foundation is instructive.1 In that 

case, the plaintiff challenged a law requiring disclosure of campaign finance information. 

Id. at 958. The sole relief sought by the plaintiff was prospective declaratory and 

injunctive relief. (Doc. # 79-1 at 23.) The court determined that a party challenging 

disclosure laws lacks standing to obtain prospective relief where it was not actually 

chilled from engaging in political speech and instead expressed its intention to speak in 

1 Rio Grande Foundation was decided on August 3, 2021, during the parties’ briefing on the 
motions for summary judgment. Both parties have had an opportunity to address the court’s 
decision. (Doc. ## 79, 88, and 89.) 
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future elections. Rio Grande Found., 7 F.4th at 960–61. The plaintiff in Rio Grande 

Foundation indicated that it intended to keep speaking on ballot issues in the future. 

Thus, the court declined to reach the merits of the case, finding instead that the plaintiff 

failed to satisfy the third prong of the Walker Test, depriving the court of jurisdiction to 

consider the plaintiff’s as-applied and facial claims. Id. 

Similarly, in this case, Plaintiff cannot satisfy the third prong of the Walker Test. 

Plaintiff has failed to set forth a plausible claim that it has no intention of engaging in 

speech because of a credible threat that the issue committee laws will be enforced 

against it. Indeed, Plaintiff’s Second Amended Complaint demonstrates that it continues 

to engage in speech despite its knowledge of the issue committee laws in Colorado. 

(Doc. # 66 at ¶¶ 35–36, 43–45.) CUT affirmed in its complaint that it “has spoken about, 

opposed, and supported statewide ballot issues in the past and expects to do so in the 

future.” (Id. at ¶ 35.)  

CUT has repeatedly affirmed that it intends to continue speaking on ballot issues. 

In its response to Defendants’ motion for summary judgment, Plaintiff once again stated 

that it has “concrete plans” to advocate for or against proposed initiatives “in the future.” 

(Doc. # 80 at 18.) The president of CUT indicated that she doubts “that 2020 will be the 

last election in which CUT takes a position on ballot issues or seeks to expressly 

advocate the passage or defeat of a particular ballot issue.” (Doc. # 77-1 at 50.) Plaintiff 

continues to spend money on advertisements and argues in favor of proposed 

initiatives. (Doc. # 80-1 at 36.) It also intends to advocate in favor of future proposals. 
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(Id.) Without a plausible claim that CUT has no intention to speak in the future, Plaintiff 

cannot meet the third prong of the Walker Test.  

The third prong also fails because CUT has not set forth a credible threat that the 

issue committee laws will be enforced against it. Plaintiff argues that it has a fear of 

prosecution. (Doc. # 89 at 10–11.) Plaintiff’s fear of prosecution is too speculative at this 

stage to convey standing. Rio Grande Found., 7 F.4th at 961 n.1.  

Further, the alleged fear of prosecution is not credible as required to convey 

standing. There is no evidence that Plaintiff faces a credible threat of enforcement. 

Since its founding in 1976, CUT has never faced an enforcement action related to an 

allegation that it is an issue committee. (Doc. # 76-1 at 6 ¶¶ 18–19.) Indeed, Defendants 

have never taken a position that CUT is an issue committee under Colorado law. (Id. at 

¶ 18.) Thus, for this additional reason, Plaintiff fails to satisfy the third prong of the 

Walker Test because it has not established a credible threat that the issue committee 

laws will be enforced against it.  

Plaintiff argues that because it had standing when it filed this case, it has 

standing at the summary judgment stage. (Doc. # 89 at 8.) However, federal courts 

have an obligation to determine whether subject matter jurisdiction exists, and the issue 

may be raised at any time during the proceedings. Mitchell v. Lietaer, No. 18-cv-02071-

GPG, 2018 WL 8806514, at *1 (D. Colo. Sept. 20, 2018). Further, once the parties 

move beyond the preliminary stages of the proceedings, “mere allegations of injury are 

insufficient” to establish standing at the summary judgment stage. Brammer-Hoelter v. 

Twin Peaks Charter Acad., 602 F.3d 1175, 1182 (10th Cir. 2010). Thus, a defendant will 
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prevail on standing grounds if “the record is devoid of evidence raising a genuine issue 

of material fact that would support the plaintiff's ultimate burden of proving standing.” Id. 

(citation omitted). Thus, Defendants have properly raised subject matter jurisdiction at 

the summary judgment stage.  

Plaintiff also argues that it has standing because it has been deterred from 

speaking out. (Doc. # 89 at 8.) However, Plaintiff’s argument is at odds with the 

evidence submitted by the parties. CUT’s president stated that CUT was “hesitant to put 

our message out there” because of the issue committee laws, but CUT continues to 

support ballot initiatives, and affirmed its intention to do so in the future. (Id. at 47–50.) 

Plaintiff’s choice to continue speaking on ballot initiatives is evidence that it has failed to 

meet the third prong of the Walker Test. See Rio Grande Found., 7 F.4th at 960 (noting 

that “a desire not to make that decision is not the same as making an affirmative choice 

not to speak. And it is precisely such a choice that the third prong of the Walker inquiry 

demands”).  

Plaintiff also argues that it has been “deterred from speaking out fully” in the past. 

Specifically, Plaintiff asserts that it altered its behavior by contributing to a registered 

issue committee instead of advocating on its own behalf. (Doc. # 89 at 8.) Plaintiff’s 

claim does not confer standing. To satisfy the third prong of the Walker Test, Plaintiff 

must demonstrate that it presently has no intention to speak in the future on ballot 

initiatives. See Rio Grande Found., 7 F.4th at 960 (quoting Walker, 450 F.3d at 1089). 

Without such a claim, Plaintiff fails to carry its burden of showing an injury-in-fact. In this 

case, Plaintiff has affirmatively stated an intent to advocate for ballot initiatives in the 

Case 1:20-cv-02766-CMA-SKC   Document 96   Filed 03/18/22   USDC Colorado   Page 9 of 11

51

Appellate Case: 22-1122     Document: 010110705874     Date Filed: 07/05/2022     Page: 59 



future. Thus, CUT’s argument that it changed its behavior in the past is insufficient to 

satisfy the third prong of the Walker Test.  

Based on the foregoing, Plaintiff has failed to satisfy its summary judgment 

burden to submit evidence of an actual or threatened, non-speculative injury. Thus, 

Plaintiff fails to carry its burden of showing an injury-in-fact. That failure deprives Plaintiff 

of standing to lodge its claims in this action. See Rio Grande Found., 7 F.4th at 961; see 

also Rio Grande Found. v. Oliver, No. 19-cv-01174-JCH-JFR, 2021 WL 5834228, at *5 

(D.N.M. Dec. 9, 2021) (relying upon the Tenth Circuit’s decision in Rio Grande 

Foundation to dismiss case at the summary judgment phase for failure to meet a prong 

of the Walker Test); Harmon v. City of Norman, No. 18-cv-0688-HE, 2022 WL 329235, 

at *2 (W.D. Okla. Jan. 7, 2022) (same).  

IV. CONCLUSION 

For the foregoing reasons, the Court ORDERS as follows:  

• Plaintiff’s Motion for Summary Judgment (Doc. # 77) is DENIED for lack of 

standing.  

• Defendants’ Motion for Summary Judgment (Doc. # 76) is DENIED as 

MOOT. 

• This case is DISMISSED based on Plaintiff’s lack of Article III standing.   

• Any motions for costs or fees shall be filed within 21 days of the date of 

this Order.  
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• The Clerk is directed to enter judgment in favor of Defendants and against

Plaintiff on all claims asserted in this case.

DATED:  March 18, 2022 
BY THE COURT: 

_____________________________ 
CHRISTINE M. ARGUELLO 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Civil Action No. 20-cv-02766-CMA-SKC 

COLORADO UNION OF TAXPAYERS, INC., 

Plaintiffs, 

v. 

JENA GRISWOLD, in her official capacity as Colorado Secretary of State, and 
JUDD CHOATE, in his official capacity as Director of Elections, Colorado Department of 
State, 

Defendants. 

FINAL JUDGMENT 

In accordance with the orders filed during the pendency of this case, and 

pursuant to Fed. R. Civ. P. 58(a), the following Final Judgment is hereby entered. 

PURSUANT to and in accordance with the Order Dismissing Plaintiff’s Claims for 

Lack of Subject Matter Jurisdiction (ECF 96) entered by the Honorable Christine M. 

Arguello on March 18, 2022 and incorporated herein by reference, it is hereby 

ORDERED that judgment is hereby entered in favor of Defendants, Jena 

Griswold, in her official capacity as Colorado Secretary of State, and Judd Choate, in 

his official capacity as Director of Elections, Colorado Department of State. It is 

FURTHER ORDERED that this case is DISMISSED based on Plaintiff’s lack of 

Article III standing. It is 

FURTHER ORDERED that any motions for costs or fees shall be filed within 

twenty-one (21) days of entry of date of the Order. 
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DATED: March 18, 2022.  
 

FOR THE COURT: 
JEFFREY P. COLWELL, CLERK 

 
 
By:  s/ 

 
Robert R. Keech 

 
 

Robert R. Keech 
Deputy Clerk 
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